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Re: Comment Letter - Once-Through Cooling Policy
I. Introduction

Mirant California, LLC (Mirant) owns three power plants in the San Francisco Bay Area:.
the Potrero Power Plant in San Francisco (owned by Mirant Potrero, LLC), and the Pittsburg and
Contra Costa Power Plants (owned by Mirant Delta, LLC, and known together as the "Delta
Plants™). Collectively, Mirant's plants have a generating capacity of 2,347 gross megawatts
(MWg). Of the nine operating units at the three plants, five use once-through cooling (CTC):
Potrero Unit 3, Pittsburg Units 5&6, and Contra Costa Units 6&7. Togetber, Mirant's OTC units
have a generating capacity of 1,509 MWg. Potrero Units 4-6 are diesel-fueled combustion
turbines, and Pittsburg Unit 7 utilizes a closed-cycle cooling system. Contra Costa OTC Units 1-
5 were retired in 19953, and Pittsburg OTC Units 1-4 were retired in 2004, Mirant's plants are
" critical for electric reliability in San Francisco (Potrero) and the Greater Bay Area (Delta Plants).

For all of California OTC plants, the Clean Water Act section 316(b) compliance

 fequirements are unclear in light of the legal and regulatory uncertainty surrounding the

interpretation of 316(b). Mirant appreciates the State Water Resources Control Board (State
Board) staff's efforts to address this uncertainty with its proposed draft " Water Quality Control
Policy on the Use of Coastal and Estuarine Waters for Power Plant Cooling" (Draft Policy) and
" the associated Scoping Document, but has significant concerns, requests additional analysis, and
urges caution and prudence in moving forward with a policymaking effort that could have
profound economic, environmental, and energy reliability impacts on California. '

It bears noting that core 316(b) legal and policy questions are currently pending at both
the California and U.S, Supreme Courts, and the U.S. Environmental Protection Agency (EPA)
is working on a revised Phase II Rule that will establish a national standard for "best technology
available" at existing OTC facilities. The Scoping Document relies extensively on the Second
Circuit Court of Appeals’ 2004 and 2007 Riverkeeper J and 7 decisions' which addressed EPA’s
316(b) Phase I and II Rules, but it ignores several other key elements that constitute the legal

! See Riverkeeper, Inc. v. EPA, 358 F.3d 174 (2d. Cir. 2004) (addressing EPA's Phase I Rule for new facilities)
(Riverkeeper I); Riverkeeper, Inc. v. EPA, 475 F.3d 83 (2d. Cir. 2007) (Riverkeeper I7) (addressing EPA's Phase 11
Rule for existing facilities). ‘ : o
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" 2597 F.2d 306, 311 (1* Cir. 1979) (asking whether the costs of implementing a given compliance alternative would
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background for the interpretation of 316(b). Flrst Riverkeeper IT and ofher federal decisions

- interpreting 316(b) are non-binding on the State Board in its policymaking process. For

decisions conflict directly with the First Circuit Court of Appeals’

; eacoast),? in which the court adopted the

htion of BTA. The Scoping Document does
flionate” test remains valid, and in fact was

recently endorsed g G b itl Voices of the Wetlands v. State Water

example, the Riverkeepe

Board (VOTW).? federal decisions as "persuasive" but
non-binding guidanke atetory doduments and federal decisional iaw support
a construction of se rétes the Wholly disproportionate standard.™ The
Scoping Document ment: UTW decision In passing but gives no weight to the VOTW

court's interpretation of 316(b). Finally, in recognition of the conflict between the First and
Second Circuits, the U.S. Supreme Court recently granted certiorari for industry petitioners'
Riverkeeper 1l appeal to resolve the central 316(b) policy question of whether cost-benefit
analysis may be considered in determining BTA.® Given this evolving context, the State Board

~should be wary of outpacing these legal and regulatory developments.

With this background in mind, Mirant has several comments and concerns regarding the
Scoping Document and Draft Policy, and this comment létter is divided into two general
Sections: Factual Assumptions and Policy Issues. The comment letter conciudes with a
summary list of Policy Recommendations based on these two Sections.

II. Comments Regarding Scoping Decument Factual Assumptions

Mirant is particularly concerned by a number of factual errors and outdated data in the Scoping
Document that result in misrepresentations of statewide entrainment and impingement impacts
and current operating conditions. These issues are specifically discussed below.

be "wholly di progorﬁonate“ fo its environmental benefits). i _
%157 Cal. App. 47 1268, 1340 (2007). Note that the VOTW decision is on appeal to the California Supreme Court,

- which recently issued an order stating that its decision would be deferred pending the outcome of the Riverkeeper IT

appeal to the U.S. Supreme Court.

“Id at 1340, 1353. R :

* The U.S. Supreme Court phrased the question to be considered in its review of the Riverkeeper IT decision as
follows: "Whether Section 316(b) ... authorizes [EPA] to compare costs with benefits in determining the hest

technology available for minimizing adverse environmental impacts' at cooling water intake structures,” PSEG
Fossil, LLCv. Riverkeeper, —- 8. Ct. ——, 2008 W1. 1699465 (Apr. 14, 2008). _




